10/ 4/ 00 THIS DISPOSITION
IS NOT CITABLE AS PRECEDENT Paper No. 12
OF THE T.T.A.B. DEB

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Heal thTek, Inc.

Serial No. 75/297,144

Al exander C. Johnson, Jr. and Gaciela G Cowger of Marger
Johnson & McCollom P.C. for HealthTek, Inc.

Edward Nel son, Tradenmark Exam ning Attorney, Law Ofice 114
(Conrad Wong, Acting Managi ng Attorney).

Bef ore Hanak, Bucher and Holtznman, Adm nistrative Trademark
Judges.

Opi ni on by Bucher, Adm nistrative Tradenmark Judge:

Heal t hTek, Inc., a corporation of the State of
Washi ngton, has applied to register the mark “HEALTHTEK” as

shown bel ow:

HealthTek

for the follow ng services:

“Retail store services in the field of pharnaceuticals
and hone health care supplies and equi pnent; nanely,
prescription and over-the-counter nedicines, nutritiona
suppl enents, hospital -type beds, wal kers, wheel chairs,
bat h benches, grab bars, canes, crutches, orthopedic and
sports medi ci ne braces and supports, athletic tape,

i nconti nence and urol ogi c supplies, ostony supplies,
wound care supplies, tapes and dressings, vascul ar

st ocki ngs and conpression garnents, diabetic strips,
nmeters and | ancets, and postnastectony breast forns and
bras,” in International Cass 35
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“Rental of wheelchairs,” in International C ass 39,

and

“Rental of hospital-type beds, wal kers, and pati ent
lifts; rental of respiratory equi pnment and oxygen tanks,”
in International Class 42.°

The Trademark Exam ning Attorney issued a final refusa
to regi ster based upon Section 2(d) of the Trademark Act, 15
U . S. C. 81052(d), on the ground that applicant's mark,
“HEALTHTEK” as used on these services providing
pharmaceuti cal s and nedi cal equi pnent, so resenbles the
regi stered marks, “HEALTHTECH REHABI LI TATI ON, | NCORPORATED, "2
and “HEALTHTECH'® as applied to “health care services, nanely
physi cal therapy, occupational therapy and speech-1|anguage
pat hol ogy ai med at restoration of nobility, physical,
functional and communi cation ability; and psychosoci al
services, nanely testing and consultation in the field of
psycho-soci ol ogy ainmed at overcom ng nental and enoti onal
barriers Iimting restoration of nobility, physical,

functional and communi cation ability,” in International C ass

! Serial No. 75/297,144, filed on May 23, 1997. The application
for these three classes of services is based upon use in commerce
under Trademark Act Section 1(a), 15 U S.C. 81051(a), with May 1
1988 alleged as the date of first use of the mark anywhere, and May
1, 1988 alleged as the date of first use of the mark in commerce.

2 Regi stration No 1,976,333, issued on May 28, 1996. The
registration sets forth dates of first use in 1985.
3 Regi stration No 1,989, 750, issued on July 30, 1996. The

registration sets forth dates of first use in 1985.
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42, as to be likely to cause confusion, or to cause m stake,
or to deceive.

Qur determ nation under Section 2(d) is based upon an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the issue of |ikelihood of

confusion. Inre E_

du Pont de Nermours & Co., 476 F.2d

1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion anal ysis, two key considerations are the
simlarities between the marks and the simlarities between

t he goods or services. Federated Foods, Inc. v. Fort Howard

Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

As to the marks, applicant argues that while phonetically
simlar, they are distinguishable given the different spelling
of the final suffix (e.g., “-tek” v. “-tech”) and the fact

that applicant’s mark is shown in upper and | ower case letters

(HealthTek).

The Trademark Exam ning Attorney counters that these
di fferences are inconsequential -- that the marks | ook and
sound ali ke and convey the sane conmercial inpression.

We agree with the Exam ning Attorney that when
applicant's “HEALTHTEK” mark is conpared with registrant's
“HEALTHTECH mark, as well as with the predom nant portion of
regi strant’ s “HEALTHTECH REHABI LI TATI ON, | NCORPORATED” mar K,

they are essentially phonetic equivalents. There is nothing
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in the nature of its services, as recited in the application
whi ch woul d preclude applicant’s pronoting its mark aurally as
well as visually. Furthernore, the fact remains that in terns
of appearance, the marks at issue herein, “HEALTHTEK and
“HEALTHTECH 7 are substantially identical. Nothw thstanding
the minimal stylization incorporated into applicant’s mark, we
agree with the Trademark Exam ning Attorney that given the
fallibility of the average consuner, these respective nmarks
must be deened to be quite simlar indeed. |In viewthereof,
and i nasnuch as applicant's mark, when pronounced, is
susceptible to having the sane connotation as registrant's
mark, it is plain that the marks at issue project essentially
the sanme conmmercial inpression. Contenporaneous use of the
mar ks “ HEALTHTEK’ and “HEALTHTECH in connection with rel ated
or conplenmentary services would therefore be likely to cause
confusion as to the origin or affiliation of such services.

Turning to the services, applicant contends that patients
woul d need to go to different |locations to get these
respective services, that rehab specialists are very different
ki nds of service providers than are pharnmaci sts, and that the
Trademar k Exam ning Attorney’s several potential exanples of
regi strant’ s services being provided w th equi pnment bought or
rented from applicant are nere specul ation rather than

reflections of the real-world. By contrast, the Tradenark
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Exam ni ng Attorney contends that these services are indeed
closely related. Wile applicant woul d have us focus on the
prom nent role of physicians and other health care

prof essionals in choosing the services of registrant and of
applicant, the Trademark Exam ning Attorney woul d have us | ook
to the patients -- the health-care consuners of both of these
servi ces.

We concur with applicant that these services are provided
by health care providers in distinct occupational niches
having di fferent professional training. However, in reality,
applicant’s services dealing in the sale or rental of wal kers,
wheel chairs and crutches are by definition conplenentary to
heal th care services such as providi ng physical therapy.

Wiile adnmittedly these are not conpeting services, such
conplenmentary use is nost relevant in determining |ikelihood
of confusion. Were the marks are nearly identical, as is the
case here, applicant’s services need not be so closely rel ated
to registrant’s services in order for there to be a likelihood

of confusion. In re Martin's Fanous Pastry Shoppe, Inc., 748

F.2d 1565, 223 USPQ 1289, 1290 (Fed. Cir. 1984). Furthernore,
there is no evidence in the file supporting applicant’s claim
that applicant and others in its field do not place their
servi ce marks anywhere on rented nedi cal equipnment, such as

wheel chairs.
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As to the respective channels of trade, applicant argues
wi t hout evidence that nmenbers of the general public sinply do
not expect these services to originate with the sanme source.
One coul d assert the opposite expectation just as persuasively
-- that sone nedical centers do provide on-site pharnacies,
and that it would not be unheard of for a facility dedi cated
to physical therapy to offer a co-located and affiliated unit
where its patients can rent a set of crutches, a wheelchair,
cane or wal ker

Turning to the conditions under which these services are
of fered and purveyed, we agree with applicant that nost
heal t h-care patients seeking these services will be careful in
maki ng this selection. However, we cannot assune that these
ultimate custoners are necessarily sophisticated. Wile sone
of the pharmaceuticals and equi pnent provi ded by applicant
wi |l be chosen according to the prescription of a physician,
thi s al one does not guard agai nst confusion on the part of the
patient. Furthernore, the |isted supplies, drugs and
equi pnent al so include over-the-counter itens, where such
Intervention will not be indicated.

As to the nunber and nature of simlar marks in use on
simlar services, applicant nmakes the claimthat the cited
mark is weak in the health care field. However, other than

the registrations of a single third-party registrant placed in
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the record by the Trademark Exanmining Attorney, there is also
no evidence in the file of the existence of another federal
registration in related areas of the health care field.
Finally, applicant asserts that despite nore than ten
years of simultaneous usage, there is no evidence of any
actual confusion. However, there is no affidavit or other
evidence in the record to support such a statenent. Nbreover
applicant has provided no information as to its sales or
advertising, such that we could conclude fromthe | ack of
i nstances of actual confusion that confusion is not likely to
occur.
Deci sion: The refusal to register under Section 2(d) of

the Act is affirned.

E. W Hanak

D. E. Bucher

T. E. Holtznman

Adm ni strative Trademark
Judges, Trademark Trial and
Appeal Board



